
TTIE STATE OF NE\M HAMPSHIRE

HIITSBOROUGH, SS.
NORTFIERN DISTRICT

, . . ' .

SI'PERIORCOIIRT
DocketNo. 04-E-0251

Edward J. Burke

v.

Bunny's Superette, Inc',
Thomas M. Burke, Marie I. Burke,

and Bemardine P. Dbnelson

-TRIALMEMO
nUnfG AI.[I) frnXannFrte f. DONELSON

NOW COMES PlaintiffEdward J. Burke by and through his attomey, Vincent A.

We,nners, Jr. Esq., and respectfully zubmiG the following Response:

I. INTRODUCTION

The Defendants' Post-Trial Memorandun submitted by the defendaots in this case

contains several ass:mptions anrl enors that will be addressed point by point below.

II. ISSUESFORREBUTIAI

A. Store ownership

The Defendants' Post-Trial Memorandum @efendants' Memorandum) asserts in several

places that the various members ofthe Burke fanrily were not co-ownen ofthe store prior to its.

incorporation in 1971. On page four (4) of the Memorandum'it states, "Prior to the

incorporation... Edward Burkq Bernardine Donelson and Thomas Burke were not owners of

Bumy's Suprette." On page five (5), the Memorandum states that Marie Burke "...decided to

siff a 25% interest in the business to each ofher childreg" which implies that they were no1
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already co-owners.

ln fact, &ere was a long-standing oral agreement that everything would be shared equally

amotg all the members of the family, and the coqporatioa was formed as an expression of t$at

intent. The children had worted in the store at various times without pay even though there was

no "obligation and/or enpectation" that they would work in the store. @efendaats'

Memorandum, p. 3.) Tbis work illustrates the oral agreement of shared ownership, since they

would help ihe store build equity by wo*ing withoul salary when they had few expenses, and

would take a salary after they moved oirt oftheir parent's house and had more expenses.

(Defendants' Meqorandum, P. 3 -4J

When the family decided to incorporate in 1971, there is no evidence presented ttrat the

25% shares allotted to each family member was a "gift." Instead, the incorporation merely

formalized part ofthe equal-share oral agreement that already existed. There is no evidence of

gift taxes pai4 or even contemplated. Edward Burke wat the one who approached ,the

incorporaling attomey, and he.was the one who provided the attomey with the information

trecessary to incorporate, @efendants' Memorandum, p. 5.) The very fact that the shares were

disnibuted equa[y is evtdence of &e underlyidg agree,ment; if Marie had in fact had sole

o'nmership, she could have incorpomted iha business to reJain a contolling interesq or given the

children non-voting shares, or one of several corporate stuctules other than even shares.

B. The Stock Transfer

The Defendarts' Memorandum assers that the Parole Evidence RuIe should bar Edward

Burke's attempt to avoid tho witten stock restriction. @efendants' Memorandum, p. 14- 15) If

this Court finds that the transfer of stock was a gift, then such gift would violafe the ulderlying
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agreement that all family members would share in the business equally. If this court finds tlat

the transfer of stock was a sale for consideration, then the restriction agreement must be enforced

on its face, and the corpomtiotr must be given the opporttrniry to buy those shares' Either way'

the transfer violated the intent ofthe previous family agreements'

Even ifthe Court werc to 6nd that the stock tansfers at issue were gifts, they would still

violate the stock restriction. The Defendants' Mernorandum admits thai the stock rcshiction was

entered into to ..limit the ability of an outsider (i.e. individuals outside the family)" fiom buyirg

ao oqnership itr the storc (Defendanls' Memorandum, p' 5 - 6) antl also admits that a court may

use the ..circumstances anal context" in which a document is negotiated to inteqpret its terms if

those terms are ambiguous. @efendants' Memorandum, p. I l.) The context of this agreement

was clearly to keep the ownership of the family business within the family. Allowing 'gifts"

would totally defeat this purpose'

The Defendants' Memorantlum states that there is insufficie,lt widence to support a

determination that the transfer ofshares was not a giff due to considemtion or as a result of

undue i!fluence. @efendants' Memorandirm, p. 12.) In fact, there is ample evidence for both

consideration and undue influence. Both Bemardine Donelson and Thomas Burke testified that

they had met with each other and with Marie Burke in the weeks before the transfer on April I "

2004 and the First Amendment to the Trust.on April 5, 2004. (Plahtitrs Menrorandum' p. 30.)

The Trust Amendment gave Bernardine Donelson lhe residue ofthe estate and the transfer gave

control of the store to Thomaq Burke. The Amendment was the consi<leration for the tramsfet
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C. Real Estate Assets

TheDefendants'VlenorandumolaimsthatEdwardBurkemaynotrelyonstatements

made by Bemard Burke regarding owne$hip dgbts bcca$se of the Statute of Limitations'

(Defendants,Memorandum,p.l3.)Infac!noneofEdwgdBurke'sassertionsrelyinauyway

on evidence that would be affected by this rule'

Edward Burke does not rely on statements made to him by Bemard Burke, nol is he

making a claim against the estate of his father. Therefore the statute of Limitations under RSA

556:5.5 @efendants' Memorandnm, p. 13) does not apply. Instead Edward Burke seeks relief

based upon the oral agreemetrt tlat had always been in effect among the family members;

namely that all the prop€rty be sharcd equally. &lward Burke had acted in reliance on this

agreement tlroughout the many years that he worked to improve the family business, and his

reliance makes that agreemed eDforceable'

D. Edward Burke's Entitlement to His $hare of the Properties

The Defendants, Memorandum states that Edwald Burke has failed to set forth

,.suffrcient evidence to support a determination that he is eutitled to any ofthe properties'"

(Defendants, Memorandurq p..1Q The Defendants base this entirely on their conteritio0 that &e

Statute ofFrauds prevents af, action maintained'\rpon a contract for the sale ofland" without a

vnitten agreement. (Defendants' Memorandum, p.16-17.) The Statuie of Frauds is wholly

inapplicable here, because tbe case at bar is not an action upon a conbact for sale'

Instea4 this case is an actiOn in equity, as there was never a sale of land that was

contested. Edward Burke "admits lhat performance ofsgrvices was not exchanged for

o.waership.,, (Defenilants' Memorandum, p. 17.) Since there was no exchange of ownership, the
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Statute ofFmud$ does r'

the oral agreemen! in ft

always acted as though '

relied on this agreemen;

enforceable.

III. CONCLUSION

The tralsfer ofl

execution ofa will and

Burke were breaches o,

Thomas Burke. When

a court may find evide'

Foperty. (Plaintitrs I

(1907)). H6re, lhe trar,

the family business wr

controlled all financiaj

expenses; he ananged

and trust and to sign tl'

reviewed every 'lmpo

was unable to articula

that she had sigped, I€

planning discussions.

ofundue iniuence, yr

i apply. Instead, the performance ofservices was done in reliance on

. theranoe of the shmed assets of the family busiaess' The family had

il members had an equal share in the family's assets, and klward Burke

tor his whole working life, This reliance makes the oral agreement

,ares aod real estate from Marie Burke to Thomas Burke and the

:vocable toust (and tbe hansfer ofreal estate to that trust) by lv{arie

iie terms ofthe oral agreement and the rssult ofthe undue influence of

: disposition ofa will and its "pourover" toust is ufieasonable or uqiusq

ofundue influence sufficient to compel testitution oftransfened

*Trial Memorandura, p.25, citing Crutice v. Dixon- 74 N.H. 386

,r was clearly unjust in light ofthe many years of family agreement that

o be owned oqually by all menrbers of the family' Thomas Burke

pects of his mother's life: he wrote all ber checks and paid all her

r the will and tr.ust to be drafted; he drove her to a lawyer to draft a will

will and trust and he paid the lawyer's bill for the will and trusq he

, ,i document'' for her and advised her what to sign. At tial Marie Burke

;r "estate plaq- and she was not everi able to iilentifi the documents

,ne understand their import. Thomas Burke participated in all estate

, Defendant concedes it did not produce wibesses to refute ailegations

'i such witnesses wer€ available including Marie Burke's entire family,
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Attorney Lanontagne, aod Attomey Ansell. The Defendants, Memorandum merely states,

.othere rryas also no evidence to plove,.. undue influence. (Defendants' Memorandum, p' l2') In

fact, rmdue irlluence was showrL and therefore the etill and tilst slrould be fomd invalid'

(Plaintiffs Memorandum, p,25, oitingJ{g9{1g'.!!g9{5 73 N'H' 402 408 (1905)'

The plaintiffbas demonstrated by ample evidence lhat he acted in reliance on the family

agreement for many years, and that ihis reliance makes that oral agleeme1t enforgeable' The

aleeds, will, and tust exesuted by Marie Burke were clear breaches or anticrpatory breaches of

the agreement, and the breaches were the direct result ofthe undue hXuence oftbe Defendant

Thomas Burke superimposing his will and desires upon and svffs6ming tle will and free choice

of Marie Burke.

Therefore, the Plaintiffasks that this Court order qpecific performance ofthat agleement

as well as that ancillary relief to speciflc performance requested in his Post-Trial Me,morandum'

Respeotfirlly submitted:
Edward J, Burke
By his Attomey,

Dated: July 7,2005

Vincent A. Wennen, Jr., Esquire
84 Bay St.
Manchesxer,N.H. 03104
(603) 669-3970
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CERTIFICATION

I hereby certif, that a copy of the within Memorandum of Law.has ihis date been

forwarcled to James A. Normand, Esquire, ovide Lamontagne, Esquire, Danielle Pacid Esqufue

and Ruth Tolf Ansell, Esquirq opposing counsel.

Dated: July 7,2005

Vincent A. Wenners, Jr., Esquire
84 Bay St.
Manchester, N.H. 03lM
(603) 669-3970

ViI€ENIAWENNEFS. JR.- AITORNEYAT LAW. A4 BAY STRET- MAN(}IE5TER, NH GIO4



. 
THE 8TATE OF NEIT' HAMPSHTRE

Nofthem Distfict of Hiltsborciugh County
3&t frestns Stresr

Mruchess, NE UJIOL2/,N
6113 669-?410

NOTICT OBIIECISilON

OrrIDE M I.IAI{OMTACNE ESO
DEVXNE !,ilLLIMET & BRANC$
t.11 AT4HERST ST PO BOX ?19
IImNCHESTER NH 03105

04-E-025L Eftrald r]. BurkEr

Enclosod pleaee flnd a copy
relatlve to:

a8/n!2a05

cc! VindeDt A l{e]]Eers, Jlr.? EEq.
,taEsa A NoxEa.:rd, Egg.
lutb AJrse1l, Esq.
Dart€lla L. faclk, Esq.

et 6L ?. BuEgrr E grurerat!€, Irlc., et,

of, the court rE of,der dated g/23/20a5

8j'r1a1 erder

rf,ohn Safford
Cl.erk of court

AOC Fonn SUCHF0 Gsr. gmD&IJ

' 
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r'.,

THE STATE OF NEW HAIIP$HIRE
SUPERIOR COURT

HILLSBOROUGH, SS,
NORTHERN DISTRICT

DOCKETNO. O+E-a51

EDWARDJ. BURKE

BUNN1/S SUPERETTE, INC,,
THOMAS M, BURKE, MARIE I. BURKE,

AND BERNADINE P. DONELSON

ORDER

The Petitioner, Edward J, Burke (.Edward"), brings this action against his

mother; Marie t. Burke ("Marief), histwo slblings, Thomas M. Burke (Thomas")

and Bemadine P. Donelson ('Bemadine"), and Bunnls Superefie, Inc.

("Bunny's'), seeking brroad relief in conngdion witir rights and Interests he claims

undsr a purported oral agregmenl Edward avers that many years ago, when he

and his siblings still lived with their parents, a verbal agreement or under#anding

was feached among all concemed family members that all family rnembers

would equally orvn the family business and other acrumulated pmperty. In thls

regard, Edwad asserts that under this agreemeni, with the death of the two

parents. the siblings woutd oome to equally own said assets. Edward further

avers that this odginal o|al agreement or understanding was rcaffirmed by the

indMdual respondents upon the death of his father, Bemard Burke (.Bemard,), in



1971' that he tulfilled his obligations underthe agreemenr and tulry rerid on it,

and ihat fte individual rospondents.havs taken actlons slnce aboui .tggg to

Mongfully depdve him of his contrict based rlghh. ln thls regard, Edward

particularly chaflenges: (1) Marie's creation of a witt and revocabl€ tust in 19s9

. 
and her conveyance. of certain property Into the trust; (z) Marie's rater fust-

relatod actons in 20o4 to further limit his claimed property entidemenls, lncruding

her conveyance, through the bust, of botrr stock In Bunnys and certain real

properties to Thomas; and (G) Bemadine'e conveyanc€ of her stock in Bunny's to

Thomas ln 2004 at ebout the same time her mother conveyed hers througrh the

tru$t Edward also asserts that Thomds has been guilty of exerting undue

Influence over Marre to have her take aciion ageinst him, thar he has vrorated a

.claimed Tduclary duty of a de factc asomey,' and that he has violated the

uniform Fraudulent Transfer Act, R$A chapter E4&A. 'Finaily, he creims that

. Thonias ls proceedlng, or has proceeded, particularly through corporate special

mgetings relatfue to Bunnfs, in ways which are contrary to, and violative of, his

contract-based rights.

The indMduat respondents vigorously oppose Edward,s contentions,

Theyass'ert that no orar agreement, as suggested by Edward, nas ever In prace,

and they contend, among other ftlngs, that 0rey have sct6d properly and withln

their rlghts relatlve to pertinent inheriiance and property interests herein.

The Respondent, Bunny's, also opposes Edward's case, anct has also

interpossd a counterclaim, mntending that Edward has failed to repay certaln

indebtedness due the corpo ration.

%
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A trial occuned over two days - - Juns 1 5 and June 1 6, 2005. During the

tdal' the court received testimony frum several wilne$$es, either llve orthrough

videotaped deposition, and atso recefued a number of exhlbits into evidencs.

The Cour[ thereafter, was also provlded post-tr,lat memoranda.

. 
Upon consideraflon of the pertinent evidbnce, and the arguments

presented, the Court finds and.rules as follows.

I Eackoround

Bemard, with hls wife Marie, establishsd a food busineqs in ihe early

1950's. The prlncipal food markeq known as Bunny,s Superefte, cametoje

located on Webster Street, Manchester, New Hampshire. When the food

business began, the three children, Bernadlne, Edward and Thomas were,

respectively, about 12, 10 and 6 years ofage. The businese was unquestionabty

considered a family buslness, and Bre Burke siblings worked in it throughout their

childhood wrthout pay. Nonetheless, lhelr parents retained full conlrol (lagal and

otherwise) of the business. They rnade alr pertineni decislons, and rerained full

control of business finances and operations, Ths chlldren were provided with all

nacessities and were gfuen spending money and use of the famlly vehlcto or

vehicles,'They had friende, engaged in sports and exfacunicular activities, and

w6re €ncouraged bythelr parents to go to mllege afie,r high school.

After graduation tom hrgh schoor, ail of ttre srbrings continued, at reast for

a time, b work In the famity food business, eitrer part time or ful time. However,

only Edward continued without lnternrption to work In the business.

''
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Both Bemqdine and Thomas attended college, snd received financial

suppori from their parents. Bemadine went on to, among otrer ttrings, teach for
' several'years, and to marry. she did not refum to work at the famiry food store

excapt on a sporadic basis. Thomas, for his part, went into the mllitary after

- 
college where he ssrved for seveml years. He@meto refum lo work in New

. Hampshird ln fre late 1960's, and came to retum to work in lhe furnily food

business. When he did frls, he recelved fiom his parents a salaryfor his work.

As stated previousry, Edward remarned rn the family busrness and did not
go lo college. He coniinued to work parh'anlarly witr his father and condnued to
work for a time with no salary. During this period, however, his parents pald for

his living expensest provided him spending money, and gave hlm use ofthe

iamily vehicle or vehicles. Moreover, when the pelitioner manied in about 1966,

he moved out of his parents' home and came to receive a salsry for his work
efforts.

There l$ no quostion hat Edward worked hard and.cons&uctively ln the

family business. He was deeply atEched to his father. Indeed, af trial he
testified that the time working with his father were the best years of hrs life.,
certeiinly, as well, Edward considered himserf io be an important contributor to
the family business. Nevertheless, and whatever hls subJective views were in
this regard, Edward has here faired to show that any contract or understanding
agreed to by ail concemed (rncruding his moiher) was ever entered into so that
he and hls sibllngs were afforded some enforceabre form of ownershrp interest in
the family buslnsss and in the other properffes owned by their parents. To the

W



coDtrary, the evidence shows that Bemard retarned strong contror over the family

buslness and related properties so long as he rived, and particurarly wo*ed in .
parhershlp wiih hls wife, Marie, in so doing. ln this oonnection, it was Bemard,

over some objedbn from Edward, that detemined thatrhpmas should be

. 
allowed to retum to ihe famlly business in the late 1960,s when Thomas left the

military.

It is hue that Edward came to be very much involved in the business,s

financial affalrs, wel while his father was alive, and also played a slgnifioant rore

in business operations, expansion initlaiives, and construciion activftres. lf is arso

t'ue that, ab time w€ni on' both Marie and Bemadine became inoreasingly less

involved in ac'tual business operations, and Edward (and arso Thomas) took on

increasing responsibility, Nonethelesg and partierlarly in lhe case of Edward, it

has not boen shown that he continued to work in the busrness because ofany

errforceable promise or guarantee of pari ownership. Rather, the court finds that

Edward stayed fn ihe business, worked &arein, and deart as wefi with other

property ormed.by his parents, because he was attached tc the business and to

his father, and not b€oause of any real or enforceable agreemenb or guarantees

ofownership,

ln or about 1970, Bemard became ill and diEd on May 12, 1 971. He left a

wfll thai.provided eac*r of hrs children w'th only one dollar, and gave the rest of

his estate fullyto hrs wife, Marie. see T. Burke Ex A. rn addition, and as the

surviving Joint tenant, Marie becams sole owner of certain real and other
properties whlch had been purchased or obtarned during the maniage and which

Burk6 v Bunnifs Suserglts. lnc.. 6t al, 04-E-AS1



were still possessed wnen Bemard died. These included real properly ln

Manchester iocated at121Arah.Stre€t .lg Rockland Avenue, 6g WebsterStree!

77 WEbster $treet and ZSB pine Street

Edward never oontested or chalrenged hrs fathers wiil, anhough it did not

. 
recognize or confirm any purported "equat'ownershlp, agreement, Nor did he

take at that time any other action chaflengrng hrs mother,s property interests.

Instead, he worked with his mother and siblings. and wtttr the family's trusted

lawyer, Chades Dunn, Esq,, to $eate a corporation to operate, in the fr.rture, the

family business, Thie corporafion, (Bunny's) was estabrished wlth Marie and the

children each havlng a 2F% ownership interest. However, rn connection wiilr

oiher remaining properties, Marie retalned fu ll ownership.

Edward asserts that at or about this time fre family members arr reaffirmed

the prior "equal cruwrership" agreement He pornts to the "equal ownership, stafus

set up as to the corporation, and avers that the real property and other property

that hib mother inherited wer6 kept in hrs mothefs name onry for tax and Income

reasons. The Court tinds othoruise.

The court finds that in ailowing the estabrishment of a corporation for the

famil!' buiiness, Marie agreed to provide, or allow, a 23% ownership interest to

each of her children and to retain that same percentage interest for herserf. she

did this not because of any pnor agreement or undsrstanding as to ,,equal

olvnership" but principally because at thsttime, and with her husband's death,

this acfion recogntsed her chirdrsn's contributions to ttre.business, and, most

significantly, effectively worked to k6ep h6r sons fully involved In the buslness.

Burke v BuftMs SlFgretb. lna. el atl 04-E:ZE



The ownership arrangement appearc to have been flrst suggested to Marie by

Bemadine. At the same tlme, Made retatned fult ownerchlp of a[ other

properties.

As part of the Incorporaflon prDce.ss, Edward, along.wih hls mother and

. 
two siblings, entered into a stock resfictjon agreement whioh provldes;

ln the event that any stockholder during hls lifetime desires to sell
any of hls stock, he shall first offer it or such part of it as he wlshes
to sell, to the corporation at the .agroed pricd' . . . and the

- .. corporation shall have shty (60) days to accept or reject the offer.
lf the corporadon reJects the offer, the offer shall be iepeated to the
other strcckholders in proportion.lo their holders [sic] and the sald
stockholders shall have sb<g (60) days to accept or reject the bffer_
lfthe other slockholders reject the offer, then ttre holder shall be
free to sell sald stook to any other party, which party shall take
subject to this restriction.

See Exhibit B to tho Petitlon for InJunction.

The above-clted stock restriction ls the only one that wa$ put in place !o

limit a shareholde/s dght to transfer stock holdings. No stock restricfion

agreement was put in placo io prohiblt or hMer a shareholderfrom gllflng

hls/her stock interests.

Afterfte business's incorporatlon, Edward and Thomas operated and

managed. Bunnt's for many years, indeed until early .19g6. The two brothers

worked to expand operafions, and purchased and/or owned stores outside of

Manchester. Edward and Thomas set their salarles, and each took the same

salary. The profrtability of thelr buslness oporations fluctuated: some yearc (e.g.

between 1980 to 1985) the buslness was quito successful, and the brothers each

eamed incomes In the 960,000 to $g0,000 range. ln otrer years. however, (e.g.

1993 to 1995) thelr business op€rations did less well and each, as a

Burkd v Bunnf8 $rEerBte. lnc.. et ar 0+E-251
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consequence, eamed less income (i.e..ln the 930O00 to g40,000 range). See T.

Burke Ex.8.

In the meantlme, the brothers, (and tncreasingly Thomas by himself over

tlme) managed theirmothe/s real estato and olher holdings. Rental and other

. 
Inmme, or revenues attributabre to $aid holdings {or their sale), were maintained

in accounis for her; her needs were covered or pmvided for through said

acmunts; and she even recefued ln some years a salary from the business - - as

did Bemadine. Nonetheless, Marle maintalned complete orrnership of her

propertles and nover agreed (until recenty) to part with any sueh ourneisblp,

tndeed, wlth the sale of ceilain real properties in 19g2, that is, lhose rocated at

f00 webster sheet and 18 Rockrand Avenue, she retained ail sare proceeds

even though Edwarcr requested at that fme lhat he be gfuen a pbrtion ofthe

procegds.

Over the years, Edward's relationshlp with his mother and his slblings

worsened. In February, 1996, he abrupfly 16ft hls actralwork situaton at

Bunnys and went to work at another family/grocery business in Manchester, Jon

o's Markel, Inc., a buslness involvlng one of hls sons. Edward claims that he reft

his wbrk at Bunny's because he caught Thomas stealing some cash proceeds.

The eddence suggests, horvever, that the problems between the brothers riuere

of a broeder nafure, and, to some degree, lnvolved Edward,s increased

invotvement priror tc his departure, with the Jon O,s Marke! lnc. business.
'At the time he ceased worldng at Bunnys, Edward owed the Gompany

monies because ef past shareholder loans. Although hs has made somo

Burka v Bunt|yfo Sups|Btle. trE . s! sU O4-F251
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payrnents in that regard, Edward conflnued b owe, with accrued lnteresl he 
'

sum of $35,207.87 as of aboqt the time the Company assefied lts munterclaim

herein; To be sure, in some past years the brothers were abte to fully cover

loans they had taken by lator bonuses. This, however, wag not always possible,

. 
and Edward'6 outstanding indebtedness was not subject to suc,h bonus

coverage.

From early 1996 onward, Edward, hls wife, hls children, and his

grandchlldren had almost no contact wifr Marie or Thomas or Bemadine.

lndeed, Itdarie has nevsr met Edward's grandchildren snd has not had any-real

contact with hls children since they were very young.

tn 1999, Made created a will and revocable trust, to provide for the

distribution of her estate at her death. In these do{uments, she did not treat her

children equally. Her stock ln Bunnys and hsr property intsrests ln retatBd

buslness real estiate were slated to go to Thomas upon her death. See pl.,s Exs.

1 and4.

In March, 2004, Marie, in hei capacity as trustee of the.Marie l. Burke

Revocable Trusi, crnveyed certain real properties associated with Bunnt's to

Thomas.'See T. Burke Ex. G; pl.,s Ex. 6. Said properties, and her stock in

Bunnfs, had eartier been transfered lo the Trust. Then, in April, 200,4, Marie,

agaln through hertrust and Bemadlne, lndMdually, both conveyed their entire

stock lnterests in Bunnys to Thornas. @ gg. pl.'s E:a. Z and 20.

Thomas gave no money or other consideration for these @nvoyances

eitlier to Marie (or her Trusi) or Bemadine., At about the fime the conveyances

Bu*E v Bu0n/s Sruosr€tb. lrE.. €t aU Ol|E-eil
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were efectuat€d, Made amended her tust, changing the disposidons for her

chlldren and others, Among other things, Made amended the Trust to change

her disposition. upon herdeafh, to Edward. $ee pl.'s Ex. 2.

After Edward instituted thls present adion, Marie made further

. 
amendments to hertrust documenF to eliminate any disposltlon to Edward. @

Pl.'s Ex, 30. She then later further amendsd the trust ln September 2004 to

create a reslduary tru$t for Bemadlne. See pl.'s Er i.

Once he obiained fom his mother and Bemadine ffreir stock in Bunn/s,

Thomas took sstions io change the composftion of Bunny's Board of Direc{ors

and otheM$e consolidate his control over the business,

ll, Dlscusslon

In order to establish an or:al agraoment or underslanding of fte nafure

suggested by the Petilioner, he is required to establish its.existence by clear and

convinclng evidence. SgTsiatsios v. Tsialsios, 140 N. H. 179, 176 (1995);

,Shaka v. Shaka, 120 N. H. 7B0,7AZ (1SSZ). This he has faited to do. Rather,

the ovidence supporb the conclusion that no such ,equal ownership" agreement

was ever reachod, Moreover. while Edward worked many good years In the

famil! bui;iness, he obtained substantial benefits for his efforG.

Edward, howover, also argues that the transfero of Bunnt's stock that

Marie (through hertrust) ani Bemadino, indlvldually, rnade to Thomas in the

spring of 2004 were not gifts but "sales' withln the meanlng of the perfinent stock

restricton agreement. In addiflon, Edward accuses Thomas ofwrongdoing as to

the 2004 convoyances, and of exerting undue improper influ"n." over Marie.
!

Burtg v Buhnt's Suogrete. ln6. at ay 04-E:ZSI
l 0



The court first obserues that ft lacks jurisdiction to diredly dear with trusts

such.as Marie's revocable truel and with wills. See RSA 547:8 l. (a) and (c)

(supp. 2004); RS.A 498:1 {1997 & Supp.2004). The Court ihus deotinas to

dlrecfly deal with Edward's chalrenges to Marre's trust and win-relatod actions,

. 
Including hls contentions that rhomas has wrongfuily acted in mnnection

therewith, or has exerted undue influence
' 

However, and insofar as the court has jurrsdiction herern, it finds and rures

that no conveyances of Bunnys Etock in April, 2004 haye here bAen shown to

hav6 been a form of 'sale, under the stock iestrlction agreement , As to *

Bemadine'e stock conveyance at that time, tt has not been established that it

involved any 6nsideration provided by, or created by, Thomas. The court finds

that while Bemadlne detemined to make the stock conveyance after she

discr:ssed the matier with both Marie and rhomas, she did so not because she

rec€ived anything of value from Thomas, but because she felt it best for all

concemed, Bemadine trusts and believes tn both Marie and Thomas - _ who

bolh have long-standing end good rerations witir her. while Marie did make

revocable provloions for Bemadine in her trust, tho court does not find urat

these somehow mnstifute conslderation from Thomas for Bemadine,s

conveyance of her slock to him,

Nor does the court find rn thrs case any basi6 to provrde Ecrward any relief

in connectlon wlth special meetings or oorporate action thal Thomas has recenfly

initiatod or taken after he obtained the stock conveyances,

t

Eurka v$unnrrs Supetete. lnc.. et,al/ 04:E 2S.l' l a



Accordlngly, th6 Court flnds and rutes that Edward has failed to establish

entilement to any of the relief he se€ks,
' 

Tuming now lo Bunn/s counterclaim, the Courl finds and rules trat

Edward owes Bunnt's the sum of 935,207.87 to the date the muntorclalm was

. 
instiiuted. See ln partlcular Bunnfs Ex. K. Contrary to Edward,s contentions,

the court finds that there was no proper ability, by vlrtue of corporate eamings in

tfie last flscal year Edward adually worked at Bunny's, 'to reduce Edw€rd's debt

through bonuses, and lhat "loans to stockholders" were not repaid each year.

In sum, the Gourt rules in favor cf the Respondents in connection with

Edward's claims for relief insofar as these are poperly presented, and othenrvise

dismisses said claims for lack of jurisdlc.ilon. with respect to the counterclaim of

Bunnt's, the Court enters judgment in favor of said Corporation, and as against

Edward, in the amount of $3S2OZ.BZ.

The parfies have advanced claims for attomet's fees in this mafter. The

Court declines to award any atbmey's fees herein. In connectbn with tho

Respondents'assertions.that Edward has hera acted in bad falth, the Court

makes no such finding.
' C6rtaln parties have ffled requests for findings of fact and rulings of law.

lnsofar as any such proposed findings and rulings are consisient with this order

they are GRANTED; othenrvise they are DENIED.

SO ORDERED.
/ Ig/zt/af

-

Burke v BunFt's Suoerstts. lna- el al/ Ot-E 2El
12

N M. LEWIS,
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TTM STATE OF NEW IIAMPSHIRB

HILLSBOROUGII SS
NORTHERNDISTRICT

SUPERIORCOURT
0+E-0251

Edward J. Burle

v,

Bunny's Superette, Inc.,
Ihomas M. Burke, Marie L Burke,

and Bernardine P. Donelson

PLNNTITF'S MOTION TO SET ASIDE. MODII"T AND/OR RECONSIDER .
DECREE DATED AUGUST 23. 2OO5

NOW COMES the Plainti-S Edward J. Burkq by and through hrs attomey, Vincent A

Wennerg Jr., Esquirq and moves this Honorable Court to set aside, modi& and/or reconsider its

Decree dated August 23, 2005 and forwarded by Notice of the clerk dated August 23,200s,

pursuar$ to Superior Qourt Rule 73, on the following grouods:

t' The Court nrled thatit did not havejurisdiotion to hear claims related to undue influence in

the rutter of the Trust and will-related actions of Marie Burkg pursuant to RSA 54?:31 (a) and (c),

and 498:1 (1997 & Supp. 2004).

2. The Court tried in full all ofthe allegations and issues of Thomas' undue influbnce over Marie

in the creatiou ofand amendments to a revocablg inter vivos Trus! deeds ofall her real estate to the

Trust tdnsfers of other property to the Trus! and a deed from ttre trust of the laod and buildings on

which Bunny's Superette is situuted to Thomas Burke.

3. The Defendants did not contest the Court'sjurisdiction and, iu fact, argued that the aeation

of the Trus! its ame'ndments, transfers to aad from the Trust, and other transfers to Thomas Burke

were lifetime gifts, free ofundue influencg and motivated by Mane Burke's fear that Edward Burke .

VIN(ENTA,WEI{{ERS, JR. . ATTORNEY A7 TAIV. 84 BAY STREET- M.ANOIESTEf|. NH CE}IO4



would "contest her e,state" after she died..

4. This Court has sole jurisdiction.

RSA 547:3, I (a) and (b) provide:

"L The probate court shall have exc,lusive jurisdiction over the following

(a) The probate ofwills.

***

(b) The granting of administration and all matters and things ofprobatejurisdiction relatilg to
the composition" administration" salg settlemeng and final distribution ofestates ofdEceased
persons, including the assignment of homestead and claims against the executor or
adminishator for tlose services related to .the pdor care and maintenance ofthe decedent and
the administiation ofinsolvent estates and app€als therefrom."

The case at bar does not involve the probate ofwills.

RSA498:1 provides:

. *The superior court shall have the powers of a court of equity in the following cases:
Charitable uses; trusts other than express trusts as that term is defined in RSA 564-A: 1 ; fraud,
accident and mistake; the affairs ofpartners, joint te.nants or owners and tenants in common;
ttre redemption and foreclozure ofmortgages; contribution; waste and nuisance; the.specific
performance of contracts; discovery; cases in which there is not a plai4 adequate and
complete remedy at law; and in all other cases copizable in a court of equity, except that tie
court of probate shall have exclusive jurisdiction over equitable matters arising under its
subject matterjurisdiction authority in RSA 547, RS A547-C and RSA 552:7."

5. Accordingly, the Superior Court hasjurisdiction over Trusts other than "orpress trusts as that

term is defined in RSA 564-A:1." The Probate Court has exclusive jurisdiction over the

interpretation, constructio4 modificatiorq and termination ofTrusts, as that term is defined in RSA

564-4:1, I.

6. \SA564-4':1 provides:

"As used irt this chapter:

L 'Trusf' meafti an efpress trust created by a trust inshumed, inoluding a will, whereby a '
trustee has the duty to admidster a trust asseJ for the benefit of a named or otherwise

V'IICENTA"VIENNERS, JR - AITOFNEY.qT L!$'. AN BAY STREET- MAI.ICHESTER"'NH OSIO4
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described inoome or princtpal beneficiary, or both; "trust" does not include a resrlting or
construotive trus! a business trust which provides for cedificates to be issued to the
beneficiary, an invesment trus! a voting trus! a securiry instrumen! a fust created by the
judgment or decree ofa court, a liquidation trus! or a trust for the prinaxy purpose ofpaying
divideads, interest, interest commons, salaries, w4ges, pensions or profits, or employee
benefits of any kind, an instrument wherein a person is nominee or escrowee for another, a
trust created in deposits in any financial institution, or other trust the nature ofwhich does not
admit of general trust administratio4,......".

Marie Burke's Trust is not an express Trust subject to the exclusive jurisdiction ofthe Probate Court.

It bas nothing to do with the administration oftie estate ofa person still living or deceased and, read

together with her will, is intended to be a "pour-ovef Trust specifically desiped so as not to be

"subject to the administration orjurisdiction oftle Probate Court". See,RSA563-A1, tr;andwills.

Trusts. and Gifts, DeGrandpre (1997), section?T*2.

7. Further, The Uniform Trust Code confirms DeGrandpre's Treatise.

RSA 564-B: l-l 02 provides:

"This chapter applies to e)eress trusts, charitable or noocharitable, atrd trusts created
pursuatt to a statutg judgment, or decree that requires the trust to be administered in the
manner of an exgress trust."

RSA 564:8 :7-710 provides:

't{othing in tlis article is intended to modify or limit the provisions ofRSA 564 as they apply
to testamentary trusts. To the exterit tJre provisions ofthis arficle conflict with the provisions
ofRSA 564 as they apply to testamentary trusts, the provisions ofRSA 564 shall oontrol."

RSA 564-8:2-201 provides:

"(a) The court may intervene iu the administration of a trust to the extent its judsdiction is
invoked by an interested persoo or as provided by law.

(b) A trust, otler than a trust created by a wil! is not subject to continuing judicial
supervision unless ordered by t.he court.

(c) A judicial proceeding involving a trust may relate to any matter involving the trust's
administratio4 including a request for irutructions and an action to declare rights."

In the case at bar no interested person invoked the jurisdicdon oftle Probate Court.

VIII(ENTAWENI'IERS. JR- JITTCNNEY AI'lAW - S4 BAY SIFEET- MAI.IC$IESTER, NH €1O4



8. Even ifthe Superior Court did not have jurisdictio4 which issue was never raised at the trial

level and which the Plaintjff contests, the Court erred in allowing the ?laintifto present his entire

case and then" ,nra sponte, declintngto deal with his challenges to Marie Burke's Tnrst (and transfers

to and from the Trust). The Court should at a minimurn" have rernanded the matter at that time to

the Probate Court.

WHEREFORE, the Plaintif prays 1trs1this Honorable Court:

A Grant the within Motion to Set Aside, Modi& and/or Reconsider theDecre€ dated August 23,

2005 ; and alternatively

B. Remand this matter to the Probate Court; and

C. For zuch other and f:rther relief as may be just and equitable.

Respecdrlly zubmitted
Edward J. Burke
By his attorney,

Dated:

84 Bay Street
Manche'ster, NH 03104
(603) 669-3970

CERTIITCATTON
I hereby certiS that a copy ofthe within Moxion to Set Asidg Modi$ and/or Reconsider Decree has
this date been forwarded to James A Normand" Esquire, counsel forBunny's Superettq Inc., Ovide
M. Lamontagnq Esquirq and Danielle Pacik, Esquire co-counsel for lhomas M. Burkg and Ruth
Tolf Anse[ Esquirq counsel for Marie I. Burke and Bemardine P. Donelsoq opposing oounsel.

By:

.MaW
VINCENTA"WENNERS.JR.-ATTORNEYATI-i$i-A4EAYEiIREE1-MA'*C}iFSTR,NH@IO4 

000I4g

YKcert A- Wenners, Jr., Esquire



TIIE STATE OI' IIEW EAMPSHIRE

HILLSBOROUGH, SS
NORTHERN DISTRICT

SUPERIOR COURT

000I49

RECEIVED SEP O6 ?S$5

Docket Na. 0+E-OZS|

Edward J. Burke

v.

Bunny's Superette, Inc.
Thomas M. Burke

Marie l. Burke
Bemardine P. Donelsqn

OBIECTION TO

AUGUST 23, 2OO5

NOW COME Respondents, Marie l. Burke and Bernardine p. Donelson, by and

through their attomeys, Ansell & Anderson, p.A., and respectfuily object to the praintiff,s

Motion to Set Aside, Modify and/or Reconsider Decree dated August 23, 2005. In support

of their objection, Marie t. Burke and Bemardine p, Donelson submit the following

statements:

1 . On August 23,2005, this Court issued an Order ruling in favor of the
Respondents in that the plaintiff had failed to establish entitlement to any
relief requested in his petition for lnjunction.
The Plaintiff does not seek reconsideration of the Court,s ruling with regard
to the original matter before this Court, as incorporated in the plaintiff,s

Petition for lnjunction.

The Marie t. Bu*e Revocable Trust is an express trust created by a trust
instrument within.the meaning of RSA 542-A:1, holding hust assets for the
Iifetime benefit of Marie r. Burke and for the ultimate benefit of some of her

3.
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descendants.

4. The Probate Court has exclusive jurisdiction over the interpretation,
construction, modification and termination of express trusts under RSA 564-
8:2-203 and RSA 547;J,l(c), overtheadministration of estates underRSA
547:3,1(a) and (b), and over equitable matters arising under its subject mafter
jurisdiction authoriry under RSA 542.

5. The Superior.Court has no jurisdiction to determine the validity of Marie r.
Burke's Will and Trust.

6. fu indicated in the Respondents, Supplemental post-Trial Memorandum, the
validity of Marie l. Burke's estate planning documents was not raised prior to
the Trial and had no bearing on the issues which were raised in the plaintiff's

Petition for Injunclion.

7. The Plaintiff's request for a constructive trust would fall within the superior
Court's concurrent jurisdiction with the probate Court under RSA 547:3,11 (a),

but this issue was not pled prior to the Trial and is without merit.
I' The Superior court also has jurisdiction over the gift of stock from Marie r,

Burke (through her Trust) to her son, Thomas M. Burkg and the evidence
presented at Trial confirmed that this transfer was free from undue influence
or fraud.

9- The Superior Court also has jurisdiclion to determine that no consideration
was given for the gift of the stock, including the provisions of the Marie l.
Burke Trust which provide for Bernardine Donelson.

WHEREFORE, Respondents Marie l. Burke and Bernardine p, Donelson respectfully

request that this Court:

A. Deny the Plaintiff's Motion to Set fuide, Modify and/or Reconsider Decree

dated August 23,2OOS; and

B. Crant such other and further relief as the Court deems equitable, just,

and proper.

-2-



Respectfully submitted,

MARIE I. BURKE AND
BERNARDINE P. DONELSON

By and through their attonieys,

ANSELL & ANDERSON, P.A.

Date: September2,2O05
Ruth Tolf Ansell, Esquire
40 South River Road, Unit #32
Bedford, NH 03110
(603) U+821'l

CERTIFICATION OF SERVICE

I certifo that on this date I delivered copies of the foregoing to: vincent A. wenners,
Jr.,Esquire,S4BayStreet,Manchester,NH03i04; JamesA.Noimand,Esquire, l5High
street., Manchester, NH 03104; ovide M. Lamontagne, Esquirq l l'l Amherst street,
Manchester, NH 03101; and Danielle pacik, Esquire, ll l Amherst street, Manchesier, NH
03101 byfirst-class, U.S. mail.

Date: September 2,20OS
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THE STATE OF NEW TIAMPSHiRE

ITtr,LSBOSOUGII SS
NORTTIERNDISTRICT

SI'PENOR COIIRT

DocketNo. A4-E-0251

Edward J. Burke

Bunny's Superette, lnc,, Thomas M. Burke, Marie L Burke
and Bernardine P. Donelson

RESPONDENTTHqMAS M. BURKE'S MOTIONTO JOIN

BERNARDINE DONELSON

NOW COMES the Responden! Thouas M. Burke, by and tirough his attorneys,

Devine, Mllimet & Braac\ Professional Assooiation, a::d respectfirlly moves to join the

Objeotion to Plaintiffs Motion to Set Asirle, Modifu and/or Reoonsider Decree submitted by

Marie Burke and Bemardine Donelson, and states as follows:

i. On August 23, 2005, Marie Burke and Bernardine Donelson submitted an

Objection to PlaintifPs Motion to Set Aside, Modi$ a:rd/or Reconsider Decree. All of the issues

raised in the Objeotion to Plaintiffs \4otion to Set Aside, Modi$ a:rd/or Reconsider Decree by

Marie Burke atrd Bemardine Donelson apply equally to the olaims brought against Thomas

Burke. Accordingly, Thomas Burke moves to join in their Objeotion to Plaintiffs Motion to Set

Aside, Modifr and/or Reconsider Decree.



Datedl September7,2005

J:\wdox\docs\cliqt\0?44ff093 t\${of $m-DOC

Respeotftrliy zubmitte{

THOMASM.BURKE

Byhis attomeys,

DEVINE, MILLIMET & BRANCE
PROIESSIONAL ASSOCIATION

- -hn I r-rJy: .L*.u-- ^t+- t \

Danielle L. Pacik, Esquire

Ovide I{. Iamontagne, Esquire
Danielle L. Pacik, Esquire
111AmhentSteet

' Manchester, NH 03101
(603) 669-1000

CERTIT'ICATE OF SERVICE

objection to Plaintiffs Morion to set Aside, tr,todig and/br Re"onsiG DJcree submitted by
Marie Burke and Bemardine Donelson was delivered via first class mail to Vinoent A. Wenners.
Jr., Esquire, counsel for Edward J. Burke, James A, Normand" Esquire, counsel for Bunny's
superette, Inc., and Ruth rolf Aasell, Esquirg counsel for Marie i, Burke ancl Bemardine p.
Donelsoa.



THE STAIE OF NEW IIAMPSHIRE

HILLSBOROUGH, SS
NORTTIERN DISTRICT

SI.iPERIOR COI.IRT

DocketNo. 04-E-0251

Edward J. Burke

vs.

Bunny's Superette, Inc., Thomas M. Burke, Marie L Bu*e
and Bemardine P. Donelson

NOW COMES the Respondent, Thomas M. Burke, by and tbrough his attomeys,

Devine' Mllimet & Branch' professionar Association, and respectfi:lly submits tljs

supplemental objection to the Plaintiffs Motion to Set Asidq Modi$ and/or Reconsider Decree

(?laintiffs Motion ro set Aside'). In support thereof, Mr. Thomas Buxke states as folrows:

l' This case arises from a dispute among the sharehorders ofBnnny,s superette, Ino.

(hereinafter referred to as "B.nny's superette'), The praintifi, Edward J. Burke, sought

permaneut injunctive relief to e4ioin Marie I. Burke and Bemardine p, Donelson from

nansferring their shares in Bunny's superette to Thomas lvt Burke. The plaintif also sought

permanent iqiunctive relief to eqioin Marie Burke from barsfening certain real properties to

Thomas Burke. The plaintif alleged that the parties had entered inxo an oral agreement ia lg7l

to hansfer the uaincorporated grocery store owned by them (and known as Bnnny,s Superette) to

a corporation organizetl in such a maaner that the three children wourd be eq'ally treated with

respeot to their parent's estates, including but not limited to, the business, the land and building

on which it was situate. At trial, the plaintiff argued for the very first time that the creation of a
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revocable bust and the tansfer of rear property from Marie Burke to Thomas Burke were the

result of undue influence.

2. After a two day bench hial, this Court issued a Final Order dated August.23,

2005' The court found that "[i]n March, 2004, Marie, in her capacity as trustee of the Marie I.

Burke Revocable Trust, conveyed certain real properties associated witJr Bunny,s to Thonas. . .

Said properties, ald her stock in Bun-uy,s, had earlier been transfened to the Trust. Therr, in

April' 2004, Marie again through her trust, and Bemardine, individuauy, both conveyed their

entire stock interests in Bumy's to Thomas." Final order at 9. Although the coud held. it

lacked subject matterjurisdiction to direcfly deal with testamsntary rusts such as Marie, s

revocable trus! the court concruded that "no conveyances ofBunny's stock in Apr , 2004 have

here been shown to have.been a form of .sale, under the stock reshiction agreement.,, !!. The

court further fourd that "Edward has faiied to establish entitlement to any of the relief he seeks.,,

3' In an apparent effort to cawe out issues for bringing subsequent ritigation in

probate'court, ttre plaintiffnow has filed. a motion for recomideration on the grounds that the

court should have issued a decision regarding the aleged undue influence tbat Thomas Burke

exercised "over Marie Burke in the oreation of and amendments to a revocable, inter vivos Trusl

deeds of all her' real estate to the Trus! toa*fers of other propefty to the Trust, .and a deed from
the trust of the land and bu dings on which Bunny ,s superette is sttuated to rhomas Burke ],

Plaintiffs Motiou ro set Aside at t[2 (emphasis added). As discussed herei4 the praintiffs

motion for reconsideration should be denied because the Court has already exeroised jurisdiction

.'et the inter vivos transfers suoh as tre stock and deed of property from Marie Burke (thro'gh

her trust) to Thomas Burke.

4' over the course ofthe foial, a substantial amormt ofevidence was presented 10



confirm that the hansfen of stock and property were free from undue influence or fraud. It is not

ody implicit from the court's decision tbat the tansfer of both the shares and the property

associated with Bumy's superette were properry made, but arso that there was no undue

influence or ftaud associated with th ese inter vivos gjlts. The court held that pursuant to RSA

547:3, I(a), (c) and RSA 498:1 it lacked jurisdiotion.to directly deal witl tusts such as Marie,s

revocable trusf and with wills.' Final order at 1 l. The court therefore ..decline[d] to d irecfly

deal with Edward's challenges to Marie's tust and iyill-related actions, including his contentions

that Thomas has wongfully acted in comection therewitft, or has exerted undue influence.,, Id.

5 . The court nonetholess exercised jurisdiction over the inter livos t*nsfet of

properties relaling to the stock and real property ftom Marie Burke (ttrrough her trust) to Thomas

Burke. These transfers are withitr tie superior court's jurisdiction because they do not involve
'"the interpretatioq constuctioq morrification, [or] termination ' of a trusl seq RsA 542:3, r(c),

These issues instead involve tle enforceability of an inter vivos gsft,which happened to pertain to

property that had been placed in a revooable tuusf, The Cow appropriately exercised j wisdiction

in denyiog the plaintiffs request to iet these fransfers aside and.to impose a colskuotive hust,

and by evaluating xhe validity of tbese transfers on the merits.l 
'see 

RSA 547:3, Itr ({nlothing in

this section shall be coastued upon the probate court any additional authority over intervivos

trusts beyond that autlority exercised by the superior court prior to the adoption ofthis section',).

In shorl the plaintifPs recent motion for reconsideration is a thidy veiled attempt

to preserve issues for fuhre litigation. In light of the fact that these matters have already been

decided, the plaintiffs request for reconsideration should be denied.

I ll.o:t*Fj'. ,nderstanding that the court nonethelxs dselined to granr rhis relief because h. Burke faited !oesraDllsn su!flclent racts to suDDort such a requesl It also bears noting that the plainriffnevo alleged in hiepleadings that the shares ofstock anoror property w€re aansferr€d undor undue influence.



wmREFoRE, Thomas M. Brnlce respecffirlly requesb that thi$ hoEorable court:

A. Deny Piaintiffs Motiot to Set &idd, Modiry and/or Reconsider Dec,tee;

B, . Grant Thomas lvl Brnke such other aad fittbor relief as justice may require.

Respec6rlly submitted,

ISOMASI[.BURKE

' By bis atrorneys,

DEVINE, MILLIMET & BRAt'{Cg,
PROMSSIONAL ASSOCIATION

CERTITICATE, OF SERVICE

_ - I herebycertify on$is 15fr day of September 2005, a copy of the foregoing
supplemental otjection rio Plaintif s Motion to ser Aside; Modiry and/or neionsider necree
was delivered via first class mail !o Vincent A, wenners, Jr., Esquire, couusel for Bdwaril J.
Burke, Ja,mes A. Nomand" Esqrire, cormsel for Buny's snp"r"it", ro"., and Ruth rolf Aaselr,
Esguire, counset for lr4arie I. Burke and Bemardine p.'Doneisroru

Dated: Septenbsr 15, 2005

Jtdo:Mocsbf l@tvr744ff 093 lU,fi !?6415l,DoC

Ovide M. Lamootagne, Esqulre
Danielle L. Pacilq Esguire
lll A.nherstSbeet
Manchester, NH 03101
(603) 669-1000

r/-.LF - Cr!- l_ '-

Daniele L. Pacik, Esquire

{x}0l|i7



HILI,SBOROUGH, SS
NORfiIERN DISTRICT

TIIE STATE OF NEWIIAMPSHIRE
SUPERIOR COIIRT
wB-vs|

Edward J. Burke

Y.

. Buny's Superette, Inc.,
Thomas M. Burke, Marie I. Burke,

and Bemardine P. Donelson

PLAINTIFtr"S RESPONSE TO RESPONDENT. THOMAS M. LTIRKE'S
SUPPLEtrI4ENTAL OBJECTION TO PLAINTIFF'S MOTION TO SET ASIDE. MODIT"T

ry
NOW COMES the Plaintiff, Edward J. Burke, by and tbrough his attonrey, Vincent A.

Wenners, Ir., and submits the follow'mg Response !o rle above Supplemental Objection, and states

as follows:

The law in New Hampshire is settled that fhe Superior Court has jurisdiction of inter vivos

transfers and trusts until the transferor dies. See, Wills. Trusts & Gifts, DeGrandpre (1997),

Section 27-2. The Probate Court has uo jurisdiction over the ftarsfers to and ftom, creation and

administratioo of, and inter vivos Eusts until a death occurs. The Probate Court only has

jurisdictiou over an inter vivos trust, prior to a death, if an interested party files a motion to

invoke the same. RSA 564-8'24-01.

This Court ruled it had no jurisdiction to decide whether or not the transfers from Marie

Burke to Thomas Buke and rhe inter vivos trust, and from the fiust to Thomas Burke, were the

result of undue influence or fraud. The Court is in error. The Court did not, as Thomas Burke

now contends, "iroplicitfy" make such a ruling.

VIT{CENTA.WENNERS, Jn.- ATTORNFT'U' T..$/ - S4 EAY STFET. MANCHESTER, NH @IO4 0001s8



nespectruy submitfed,
E<lward J. Burke
By his attorneys,

; . -

84 Bay Street
. Manchester, NH 03104

(603) 669-3970

Dated: September 21, 2WS

CRTTFICAIION

I hereby cerrify that a copy of the within Plaintjffs Resporse has thi$ date been maiied to
Janes A. Normand, Esquire, counsel for Bunny's Sr4nrette, Inc., Ovide M. Lamontagne,
Esquire, and Danielle L. Pacik, Esquire, counsel for Thomas M. Burke, and Ruth Tolf Ansell,
Faquire, counsel for Marie I. Burke and Bernardinef; oppo$ng counsel.

Vinc6t A. Wenners, Jr., Esquire

VINcENTAlalE{l{ERq,.-F. - AnoRNEYAT Lrll9- a4 EAY STREET- MAI.(,{ESIEB NH crlo4



TH- STATE OF NEW HAMPSHII.-
Northern District of Hillsborough County

300 Chesrtrut Sheet
Maaciester, NH 03101 24 90

603 ffi9-7410

NOIICE OF DECISION

DANIEITI'E IJ PACIK ESQ
DEVINE MIIJLII{ET & BEANCII
PO BOX 719
MANCIIESTER NH 03105-0?19

04-E-0251 Edward f i .

Enclosed please
reLat ive lo:

Burh€, et al v. Buo!,y| E. guperette. Iac., et aI

find a eopy of the Conrt fs Order dated 9 /25/2O.As

Set AsLdeItlotio! to

09 /27 /2005

cc: Vincent A Wetfl lerg, ,tT., Esq.
ltames A Normand. Esq,
Ovlde M lramoneagl].e, Esq,
nuth AnEeLl, EBq.

JOnn sarrord
Clerk of Court

AOC UCm52 Grv 09t?:tt200l)
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THE STATE OF NEW HAMPSHIRE
SUPERIOR GOURT

HILLSBOROUGH, SS.
NORTHERN DISTRICT

DOCKET NO. 04-E-251

000161

RECEIVED SEP 2 8

EDWARD J. BURKE

t ,

BUNNYS SUPERETTE, INC.,
THOMAS M. BURKE, MARIE I. BURKE,

AND BERNADINE P. DONELSON

ORDER

The petitioner, Edward J. Burke, has filed a Motion to Sei Aside, Modiff

and/or Reconsider Decree dated August 29, 200b. Upon consideration, the

Court DENIES the petitioner,s motion.

ln so doing, the Court first observes that the trust of Marie l. Burke is

plainly an "express trusf within the meaning df RSA 564-4:1, I. Second, the

Probate'court has "exclusive jurisdiction over equitable matters arising under its

subject matter jurisdiction authority in RSA S47 . . . ." RSA 498:1; See also RSA

547:3-b, and RSA 547:3, I (a), (c) and (d). The petitioner misstates the law when

he asserts that "[t]he law in New Hampshire is setfled that the superior court has

jurisdiction of inter vivos transfers and trusts until the transferor dies.' see pl.'s

Response to Resp., Thomas M. Burke's Supplemental Objection to plaintiffs

Motion to Set Aside, Modify and/or Reconsider Decree, dated September 21,

2005 at 1.

20fr



Third, the Superior Court subject matter jurisdiction restraints require that

this Court not pass on those issues that directly pertain to the trust of Marie l.

Burke. The Court cldrifies that it makes no rulings as to, for example, the

petitione/s challenge to the transfer of stock (through the trust) to Thomas M.

Burke from Marie l. Burke as trustee, or as to his challeige to the deeding

through the trust to Thomas M. Burke of certain real property associated with

Bunny's Superette.l Fourth, the parties' failure to raise the subject matter

jurisdiction limitalion of lhis Court during the trial does not somehow provide this

Court with proper subject matter jurisdiction. Finally, any party here remains able

to initiate appropriate proceedings in the Probate Court as to matters or issues

within that Courfs subject matter jurisdiction.

SO ORDERED.

1 The Court nbtes that its findings relative to Mario l. Burke's will and tust, as set forth on pages
9-10 of its Order dated August 23, 2005, do no more than track the undisputed chronology of the
wiluhust executions Marie L Burke entered. Further, lhe Court withdraws the findlng that
"Thomas gave no money or other consideration for these conveyanoes either to Marle (or her
trust) or Bemadine.' This specmc finding goes beyond the Court's subJect matter jurisdiction
Insofar as it direstly deals with Marle l. Burke's trust-related actions, and is unnecessary ln
conn9ction with the Court's Aeatnent of Bemadine P, Donelson's steck conveyance,

Burke v Bunnt's SupersftB. IncJ0+E-251
2
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Hlltskltrorrgh @UNTY PROBATECOURT

lN RE: Edrr,ad J Bu*e v- Brnn}|'s Sr@ t.
Flpke;Ilernerdine F- DonFlso'|

DOCKETNUMBER

Telephone {ff13}-669=2148--'
13 fiilFadowcl€ct Rcld:jHookseffi, ruH O31tB

Telephone

FetiflonerName
MalfngAddrcss
PefftionerName
MailngAddres
Attomey Name Mncent A-Wenncrsr.tr- Tehphone {503}3m=gEII_-
Malllng Addres a4 Elav Sfreet; Manchester, NFl.o3,l(la

The psfulioner{sf states as followe:
L The lfillsborough Comy Superior Cort niled that it did not have juridiction to nrle on Petitionds

claims related to the frar( duress, and/or undue hffuence ofThomas Il{. Burke in the creation of and
amendments to Marie L Burke's revocablg inter vivos, *pour ovef' trust, deeds of real estate to the
trust, transfers of otJrer property to the trusf and a deed from the trust of the land and buil.lings on
which Bunny's Superettq lno. is sihrated to Thomas Burke under RSA 547:3, I(a) and (c) and 498:1
(L997 & Supp. 2004), for such was within the exclusive jurisdiction ofthe Probate Court.

2. The Pefilioner has filed a Notice of App€al with the New *Iampdrire Suprane Court regarding tlre fnal
order iss.red by the lfll$orough Couty Supuior Court on August 23, 2005 (Exhibit A) as well as a
denial ofPetitioner?s Motion to Set Aside said Orden is$ed a Sqtsmba 27,2005 €rftibit B).

3. A copy of the Notice ofltlandatory Appal to tie Nenv Hampshire Supreme Court is appended hereto
(Exhibit c).

4. the Superior Court ruled in €trect, that tho Probate Court has exclusive jurisdiction over the matter.
Ihe Petitioner believes tlat the Superior Court has jurisdrction but he does not wish to waive any
rights he may have in tlis Court.

000I63
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The @tone(s) a€ks tfiat tlrc court grant ttrc folbwirg:
1. Presenraicjn of all ofPetitioneds righs in.this Court as oftbis day, including Petitioner's riglt to bring thii

action in Probate Currt ifPetitions lose his 4'pel to the New Hampshire Suprerre Court.

2. Any further reliefthis Court de€ms jmt ud necessary.

Date:

,^*, lJtd.do z4 zottr-

PdfionerSlgndule

THE STATE OF NEW HAMFSHIRE
COUNTY

Subscribed and sworn to by ttre above named petidoner{s) that all maiters hercin contained are
bue to the hlsrherthelr best knorv{edge and bellef. Befo!€ me,
My Commlsslon Expir€s
AffixSeal Jusdce of8re PeacctNotary Public

Peilifioner Slgndhrre

ORDER

Pefrfi on/moton ls granted.

PetHon/mofion ls denled.

Date:
iludge
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WL1P fitate n'f F'pfis ffixmyx\ire
HILLSBOROUGH COUNTY PROBATE COURT

IN RE: EDWARD J. BURKE v. BUNNYS SUPEREfiE. ING.
THOMAS M. BURKE: MARIE t. BURKET BERNARDTNE p. DONNELSON

DOCKET NUMBER: 2008 - 2058

OBJECTION
1. Name of person obJecting Marle l. Burke Telephone {00ill 623-2042

Capacity of person objectlng teraoonshtp to cass) Respondent -
MalllngAddress {21 Arah Sheet, Manchester. NH 01104
Name of person objec{lng Bernardlne p. Donelson _ Telephone (603) g67-4033
Gapaclty of person obJecting (.smonshtp to case) Respondent
Malling Address 16 Fox Lane. Aubum. NH p3032

2. AttomeyNameRuthTolfAnselt T6lephone {603)644{21i
Mailing Address 40 South River Road, Unlt 32. Bedford, NH 03,110

3. I obJect to the motion filed by Edward J. Burke asking fon
Preservation of all Petitione/s riqhts in this Court as of thls dav. Includinq Petitioner,s rioht to brinq
this action in Probate Court ii Petitioner loses hls appeal to the New Hamoshire suoreme court Anv

4. The specific basis ol reasons for my objection are as follows:
The pleadinqs filed In this gourt fail to state a basis for anv relief. Petitioner indlcates that his

the trust' transfers of other propertv to the trust, and a deed from the trust of the land and buildinqs
on,which Bunnv's SuFerefte. lnc, is situated to Thomas Burke. No such claims were included in the

AOG242-003 (01/04)



Therefore, I ask that the motion be denied,

MARIE I. BURKEAND BERMRDINE P. DONELSON

By and through thelr attom€ys,

ANSELL &ANDERSON, P-A"

THE STATE OF NEW HAMPSHIRE
,n.'p? t | 7/r2us,

Subscrlbed and swom to by the above named gerson(s) that all mafters hereln contalned arehuetothe bestofhis/herknowledgeand benef. Befo/erle, 
-- "-_ -'

M-y-Gomm rssr o n e*Anfuil/()k-
Affix Seal

VICIOR|/q L GAUDFEAT'
Mry PuHlc - New Hanoshtrg

lry Corrnlsslofl &pre€ May2g A0OO

HILLSBOROUGH COUNry

AOC-242-003 (01/04)



@\u fitwte nf N'eto ffiumyxI'sire
HILLSBOBOUGH COUNTY

Name of Partv

Edward J. Burke

Vincent A. Wenners, Jr,, Esq,
Attorney for Edward J, Burke

Thomas M. Burke

Danielle L. Pacik, Esq,
& Ovids M, Lamontagne, Esq.
Attorney's for Thomas M. Burke

Marie l. Burke

Bernardine P. Donelson

Bunny's Superette, Inc.
c/o James A. Normand, Esq.

Date: Oc{ober 31. 20OE

IN RE: EDWARD J. BURKE v, BUNNY'S SUPERETTE, INC.

PROBATE COURT

DOCKET NUMBER: 2O0F - zOEg

CERTIFICATION OF COPIES TO PARTIES

, I hereby certify that. a copy of the obiection to petitioner's petition/Motion
has been forwarded to the partios listed below wtro have filed an upp"etin"" fo, this case or are
otherwise interested parties.

Address

13 Meadowcrest Road
Hooksett, NH 03106

Graig, Wenners, Graig & Gapuchino, P,A.
84 Bay Street
Manchester, NH 03104

647 Walnut Street Extension
Manchester, NH 03104

Devine, Miltimet & Branch, P.A,
PO Box 719
Manchester, NH O3105

121 Arah Street
Manchester, NH 03104

16 Fox Lane
Auburn, NH 03032

Normand & Associates
15 High Street
Manchester, NH 03101-1628

AOC.233.003 t07./01) lFonnrrly "Rnl6 3 Cert.l

Ruth Tolf Ansell, Esq,
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